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UNITED STATES ~ANKRUBTCYCOURT

SOUTHERN DISTRICT OF NEW ¥ORK
----------------------------------------x
In Ret
WORLDCOM, INC. "et al.

bebtors.

OUTSIDE CONl'\lECTION, INC.,

Plaintiff,

-against-

MCI WORLDCOMand
NEW YORK STATEDEPARTMEN1' OF
CORRECTIONAL SERVICES,

Defendants.

:

:

Case 'No. 02/13533
Chaptel: 11

Adversary Proceeding
No.02/s092A ~AJG)

----------------------------------------x
DEnND~~ N2W yc.u:c $!t'AB iJ>IPAR',rMEN'r or Co_~~
SERVI~S' OB~C~X(1tS TOPLAI_XS-,. OU'tS:mBCOmu:~'>S
M01ION FOR PMLIM! .. IBJONciftdN > .,., »' '> .> "

TO THE HONORABLE ARTHUR J.GONZALEZ
UNITED STATES BANKRUPTCY JUDGE

Defendant New York State Department of Correctional Services

("DOCS"), by its attorneY1 $liot Spitzer, Attorney General of the

State of New York, submit these Objections to plaintiff Outside

Connection's motion for a prelimina:t:'Y injunction, based on the

papers previously sUbmitted and the affidavits of ,Edmund. Koh$rger,

DOCS Data Communications Specialist fKobergerAff.), Clair Bee,

DOCS Assistant commissioner for Correctional Facilities faee Aft.),

and Kenneth McLaughlin, Director of Operations for DOCS's OffiCe of

the Inspector General '(McLaughlin Aff.)~



Plaintiff seeks to compel by jUdi~ial intervention a. ,private

business enterprise's interfe,renc,e with the safe and secure

operation of the pri$onsofNew York ;;Stat~. ay law, DOCS inmates

only have telephoneacc~ssbyplacin9collect calls to telephpn'e

numbersona limited list. Call forwarding and th.irdparty calls

are forbidden for security reaSons .J?laintiff leases telepnone

numbers os.tensiblyto allow a persop, who would otherwise .b.e. the

recipient of a long distance collect teH~phone call from an inmate

to receive a local collect c.all.POCS netermined that .thiswas a

call forwarding service and, pursuant to its contractual agreement,

ordered debtor WorldComto block telephone calls placed to Outside

connection telephone nUmPersor therlumPers .ofany similar service.

Because DOCS acted undertheauthor.ity of the State of ~ew

and Clayton Act anti-trust claims are barred by the state action

doctrine. Because the Federal communications Commission has

recognized the special needs of prison telephone systems and

largely exempted them from· laws and r€lgulations requiring

competition, plaintiff fails to state a claim uncter the

Telecommunications Act of 1996. Because the contract between DOCS

andWorldComwas in interstate commerce, plaintiff's claimundet

the Donnelly Act, NY Bus. Law §340 is inapplicable.
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FACT SUMMARY.

1. DOCS operat~s 10 correctionalfaciliti:es thr.ot19Uout New

York state housing about 67,OOQ inmi!l;1;e$. 'Bee Aff., 14.

2. In order ,t.o assist inmatesef!fortstp commt1nicat~ with

their families or t.heir iattorneys,OOCS operates the If)mate Call

Home Program pursuant to regulations,. 7;NYCl'R chap. 723. Pursuant

to the regulations;l' inmate'Sma.y only;place co.1lect calls;tohumPsts

on their calling list, which is limited to 15 telephone nurtlPers.

7 NYC~~;;~~:)C). Currently,. a/:>Oj.lt lS,jlOO caUs l'l't <;I<>y ar€

completed through the Call flome Prograrnanqt.h:ere are about 536,000

numbers on inmate lists. \KClberger 1\ff., 13.

3. DOCS regulations prohibit the forwarding of telephone

calls, and inmates may be subject to disciplinary proceetiihgs for

being involved in forwarded calls. See 7 NYCRR §§280. 2 {Rule

121.11}, C23.3(~}n~,~~/~)
4. f'he . calf Home Programl1astt'ieresult ota careful

balancing of the desire to provide inmates with ,telephonea:ccess to

friends and family againSt the nee4 to keep inmates in a safe a:nd

secure environment and the nee4 to protect the public from abuse.

Bee Aft., <][7.

5. To carry out the Ca!l Home Program., DQCSentere4 into an

agreement with MCr WorldCom Communications, Inc. ,as the sole

provider of telephone services fromDOCSfacilities.eee Aff. ,<][5.

WorldCom received a contract after placing the successful proposal
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'1'ncecurrent

agreement runs through March 31, 200'0, but Does hasoption$ to

extend it fortwb additional on:ey~,arte.rm$. '8e~' Aft. .i5.

:6. A single provider system assures that DOCS has consistent

quality in both the service and security provided. iBeeAtf .,'c.nms­

9. Given the special equipment involved in1tlonitoringphon~ca11$

and blocking unlawful calls,qswell,q,s the for :quick

to call a single provider system is thetnol3t cpstefficient

option. RobergeI' Aft .,m'8. Itisa1somore efficientano cost

effective for DOCS to handle 'data 'suppliedCy a single proVider"

than multiple providers, See RObergeI' Aff .• 1~13~15.

7. In late July 200:Z, DOCS learned that plaintiff was

soliciting inmates to get their families to subscribe to its

services. Bee A.ff.,'<j[11,'~x.A.f>laintiff purchases telephone

network access in bulk, then issues ,telephonenutnibex:sto its

subscribers. Bee Aff.,iJI14. These telephone nutnibersencompass the

calling areas local to the vax:iousDOCS facilities . Bee Aff" m14.

Through remote call forwarding,t>laintiff forwards callS placed to

the numbers to other locations" id~ , RobergeI' Aff., 1~10-11,

purportedly the actual location ,of the subscriber. Plaintiff

admits that its telephone numbers are registered to ,accept third

party telephone calls. Complaint,m4 ,and that it forwCitrdS calls to

their ultimate destination. See October
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•

of Salvato:re S. RU$.$o.,~n.

8 .DOC$had notpteviously.ancount·ered, ~n enterptl$ewhich

promis$$ to dalivet telephone services from inmates outside of the

direct collect call sY$tem providedoyth$ agr~ment betW$fH'l >Ot>CS

and WorldCom.BeeAff.,m:i.2.

9. On September 13., 2002/ OOCStnanq,gement,security and legq,l

staff had a telephone confetencewitbplaintiff"sPr:esidant$tian

Prins, operations manager,aarbara ~apaand counsel$alvato:re i(US$o.

Bee Aff, ~14. DOCS advisedplaintifft.hat it was gathering

information to make a det.$rmin.ationas tpwhataction it would take

in response to plaintiff~s service • See ·Art. ,~14 •

10. Plaintiff represented that it couldprovide!>OC$ with

billing name and addpess (BNA) information regarding their

su.bscribersnames, addresses and other billing information. Bee

Aff., <][15. For the proposal to work, .DOCS would have to be able to

identify a giventelepbone nUmber as owned by plaintiff-rd.

Plaintiff provided DOCS with twPtelephonenumberswhich, it

represented, would be register-edas owned 'either by plaintiff or

Paetec Communications,fromwflqm it ;fli3.doi)tained thenufilbers, and

that the numbers would not show as unlisted. aee Aff.,1;II15. In

addition to the two numbers provided by plaintiff, DOCS obtained

information about four more of plaintiff's numbers as th$ result of

plaintiff's billing dispute with 'WorldCom.8~eAff., lJIT6. The six

numbers correspond to the six numbers identified in the complaint.
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lookup," DOCS attempted to obtain l3NA. data on each of .plaintiff's

six numbers and each came back as "error no match .•• no datet, ."

that is unlisted with no record found..B~ AfL,·1l17and B~ .. :a.

There was no laNA informationavailaJ:>le for any of these telephone

numbers and n.othing identified them as associated with Outside

Connections. ~l

12. the lack of BNAdata is a major ~ecurityconcern for DOCS.

Under its agreement with DOCS, .W'orldComis. reetuired top1::ovide BNA

data both in real time on-line data access and in a batch file

transfer. Bee Aff . ., ~17. Thus., even if approved numbers on inmate

lists are unlisted, DOCS receives dataaboutt;.hem fromWorldCom.
,

Id. The same is not true ofplaintiff'srrt~tnPers. rd.

13. When it is unable to obtain the BNA information or the

identity of the owner of the telephone numb~r, POCS is unable to

determine the destination -of the telephonece\.ll.. :!See Aff., 'mU3.

Knowing Where a telephone call terminates and who :receives the call

is often essential in the investigation of criminal activity. Bee

AfL, m19.

14. Plaintiff alleges that there are fewer security risks in

its remotecallforwardingsetupthahwith ordinary call forwarding

lFive of the numbers sl'rowedPaet'ecas til-e Local {exchange
Carrier, which was not helpful becausaf>aete·c has customers other
than Outside Connections.
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because it C'ont:rols.th~ forwarditlg.ijow~v~r, the fa·cit that it
~, I U'IIllllriMir.

c'2E!r~1s.~..t:,.!!~ lgJ:~grf1~;n~,.p ...i~".~.~.,".,~~.aa.J)~~","~Q,nt,t:~iJ,i:~~

q~:~.~;;,~E- ..~,~D '2.:t,."~,~~"""~!+,~$>.b~_~~l,k",,;gL,iQt:l·Qgg1J1~,,,,,.~!t~,!l,x~~",E~~!~

a

address DOCS SejCU1~~ See «oberger Att., 18; 11cLau9hlin

Aff .., ~<j[7-8. is an import.cmtfeature in

rnoni1:0 ringand, ...contr.oll.ing ..inmf).t~,~~tiJtj.,t¥,.",,,,-WcLaughl in11.ff . ,~'11 i ­

8. If DOCS were requir~d to deal ,with companies li~e Outside

inmates in its custody. ,Mor.eover, it would be unconscionab~~ to

require DOCS tel at face value the of

or any provider of sirnilar

resources to monitor operations like plaintiff''S, as well as the

67, 000 inmates in its care. McJ;.aughlinAff. " 19.

15 . Even if plaintiff established itself asareliable

entity, DOCS would havetospend:enormOu$ resources in Obtaining

data from it. There would have to ••t>enightly .(latae~cha~~d
~-,;....""'~;,,"'~-,...,'..,~-_.~

continuous updates of databases as nuJ:'t'lPerson inmEjJ:e lists changed.

Alternatively, plaintiff would be required to provide 'with

real time its database from a minimum of four DOCS

locations. The setup would require cornputerhardwaresysteItls at

each end, secure datatrans,fer and DOes would have to design

extensive computer programs to Itlake it all work.
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Aff.,lJI<Jl13 -14.

16 • Moreover I even if plaintif£iW\iil,s .:1pl~ to pr()viq~OOCSwith

the nec$$$ary infortnationabout its subscribers, tbere are n9

assurances UHit other enterprises in the same business as pl.Ct!ntiff

would be so cooperative. See Aft •,IillUi.Further,DOCS ;would have

to repe·atthe effort de$cribed in the previous paragraph with

17 • Because oftnese security concern-$, on Septel'nbet: 24,

2002, DOCS informed pl$:!'intiffby letter that itwQuldnotpermit.

inmates to place on their appr.oved listst;.elephone numbers that did

not correspond to the area code and ,eXchange of the address oithe

telephone owner . Bee Aft. ,Ex. C. :tfanysuch nunuoers,wereortthe

inmate lists, steps would be taken t.oblockthe calls. the

prohibition applied, not only to plaintiff's tele.phone nu~rs"but

to any similar operation as well. :td.

18. In order to obtain a preliminary injunction against a

governmentactor,aparty mU$t generally show a ,prospect of

irreparable harm and a likelihood of success on the merits .

Velazquez v. Legal Ser\tic~sGoJ:'R" 164 if'.3d 757" 763 actCir.

1999). However, where plaintiff seeks to alter, rather than merely

preserve, the status quo, itroust;. ,make a clear showin.g ofa
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likelihood of success. :Brewer v. West .lrondequoit cent:. ::achool

Dist., 212 F.3d738j! 744(20 Cir. 20(0). ~¢auseplaintiffs$eks

to reverse the effect ofPOCSoroer to block it$ telephone nurnbersj!

it is asking to a:lterthe.statusql.lo and, $0, must ,make a clear

showing that it is likely to prevail.

II. INMATES JUID "'H£I~ FAMILIES BAVEONLY LIMITEf)RIGafS
TO TELEPHONE COMMONICA!:tONS. . ... ...,. .

19. Plaintiff does not allege a violation of any

constitutionq;l right. However., ·an e:K.amination of cases the

consti tutional claims of inmates and their families regarding

access to telephone service is important for understanding that

courts are required to give substantial deference to prison

policies governing inmate telephone access.

Traditionally, federal courts h~veadoptedabroad hands­
off attitude towarqs problems of1?risonadministra:tion.
In part this policy is th19product of various limitation.s
of the scope of federal review of conditions inst~te

penal institutions . Morefunsiamentally, this attitude
springs from completnentary.perceptionsabout thent:l.ture
of the problems and the efficaCy of jud.:i.<;ial
intervention. Prison administrators are responsib1:e for
maintaining internal order and discipline, for securing
their institutions against unauthorizedacces.s or eScape,
and for rehabilitating, to that human nature and
inadequate resourcesallow.ltheinrn~tesplacedin their
custody. The Herculean obstacles to the effective
discharge of these duties are too complex and
intractable, and,more.to .. thepoint.,theyare not readily
susceptible of resolution by decree. Most require
expertise,comprehensivepla.nning,and theconunitmentof
reSOUrces ,all of which are peculi~rly in the province of
the legislative and executive brq.nchesofthe governIl'l;ent..
For all of those rea.sonstCOurts a.'reillequippedto deal
with the increasingly urgent prG>bl~tns of prison
administration and reform. Jucticialrecog:nition of that
fact reflects no more than a h¢althy sense of realism.
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iMoreovert where stptepenal inetitutions are inv,olved,
federal courts have a further reason for deference to the
appropriate prison authorit.ies.

Procunier '{~ Martinez, 41'6 U.S. 396, 404-05 U91H (footnotes

omit,ted) •

20. The problems faced by ;prisonadminist.tators include

balancing the need to provide inmates telephone contact with the

outside world, particularly their families and attQrneystwith the

dangerous potential of abuse in inmate use of telePhon:el$.

The dangers of unrestricted t.elephone access inclU;de
acquiring merchandise by fraud,promoting dtug
violations" soliciting ,tnurder, harassing crime victims,
witnesses and public officials, facilitating escape
plots, violating court restraining order.Elf and
threatening domestic violence.

Gilday v.DUbois, 124E'.3d 277,280 lat Cir. 1997').

21. Thus, the defeBtence: oJ:'dinarilyaccorded by courts to

prison officials extends to the operation of prison system's

telephone service.

[A]n inmate "has no right to unlimited telephone use."
Benzel v. Grammar, 869 F. 2d 1105" 110e (8th cir.) ,cert.
denied, 493 U.S. 895, 107 L.Ed.2d 194, 110 S.Ct."244
(1989), citing L012ez v. Ri:¥6:§, 692F.2d 15, 17 (5th Cir.
1982). Instead, a prisoner's right to telephone access
is "subject to rational limita.tions in the fac~ of
legitimate security interests oftne penal institution."
Strindberg v. City ,of Hel;iEna, 791 F.2d 744, 741 (9th Cir.
1986) . "The exact nature of telephone service to be
prOVided to inmates is generally to be determined by
prison administrators, subject to court scrutiny for
unreasonable restrictions." §il~mpre v.. Ordcaue;, 929
F.2d 1544,1563-64 (D. Ran. 1993)"aff'd, 17 F.3d 1436
(lOth cir. 1994), and citingFee~e¥v:. §a~esonr 570 F.2d
364, 374 (1st Cir. 1978), andJeffri.~s v.;Beed, 631
F.Supp. 1212, 1219 (E.D. Wash. 19(6).
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WashiDSton v"I}€inQ, 35F.3d 1093., 1100 ('6th Cil:. 1994'.

22. As a result, c¢urtshave tepeated.l.y sU$tain'E';ld prison

telephone systems which require inmates t-oplace co.l.lect calls

prison

facility, toa limited number

attorneys. See, e.g.tar~bi:rr~v. $ts~eQ~ I;t.~~PQAs., 244 ~.3rl 558,

5~5 (7th Cir. 200i)u~;>~At'~:;y'--~':'~sItiii~ns;26 F.Supp.2d 128S" 1296
..,........,

(D. Ran. 1998); Levjngi,ts:n v. Plu_~., 1995 U.S. Dist. L~XlS 696.,

*3 (N.D. Cal. Jan. 9, 1995) ; AlleI\ v~ J~~~n! COijn'ti/:, 1993 U.S.

DiSt. LEXIS276, *20 {D. ()r. 1994). Indeed, as the

Federal Communications commission tfCC) , the iitgency itl< tb~b,st

with a single carrier to provide payphonoe service and perform

associated sec\lrity funoti<ms ,."

Telephone Reclass>ifi~ation,ftovi$iontapf ,t~ ~el~~ommW)i~~~ir.~ll.!;i~t

of 1996, 17 FCC Record 3248, 3276 ~reb. 21., 2002),

23. The fact that the recipient of collect call,s placed by

because of the lack of competitiondoesnotrai.seconstitutional

concerns. Arsherr~, 244F.3datS'64-65;tl\:1.1ej,J,' 1993 U.S .. Dist.

LEXIS 276 at *'3;Woodej,J '!.>Norris1.637F.SUl?P. 543, '543 (M.D. T,~mn.

1986).
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2-4. As discussed, restraints on the use of :telaphones by

.prisoners are valid if they a:r~ reasont:tbly related to legitim~te

penalogical intere$ts. F. 3d at 1100. 'the

dangers of call forwardin9a;r;~:we_llKnpwn. f'otexampl~, inun\.teg

-States v. D\wan 664F.2-d 715, 717 (llthCir. H~89hth~ court

sustained a conviction for conspiracy to persua'de a minor to ~n9a~

in sexually explicit conduct for the purpose of produciri.tJ child

pornography. The def-endant forwarded the t~lephone :calls of an

inmate serving a 28 ye~rsentenceforpel:for:min-g l·e-wdact$witha

child, thereby allowii''fg the inmate t()sp~ak with the minors

directly.

needed because call fording technologye:nables

inmates to engage in frautt, harassment. -and other
nefarious,evencritninal,-activityandth-atsomehave
been known to take fUll advantage oftheseopportuniti--es.
It is equally clear that the Oepartmentu.as .a
responsibility to prevent suchabus$s.

Lapgton v .. Rogan, 1995U.S.Dist.LE~IS29·00, *4 {D.\tv,tass.1995},

aff'd, 71F. 3d 390 (1st Cir .1995} •

26. DOCS was not required to 1N&ituntila call one of

plaintiff's numbers resulted in acrime'befo:i:·e it acted.~or, is

it relevant that plaintiff may not be complicit in>-ahy illicit
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activity between inmates and those t.hey call. ~oocs is ;entitled to

act on the risks of the technology. l'{e:gulations expressly forbid

forwarded telephoxle calls. 7 NYC~R §§280.2 (Rule 121.11),

723.3(eJ HI). nocs determined that-plaintiff" or any siroilar

operation, ,which buys or leases telephone numbers its·elfand sells.

call forwarding ,See Bee Aff," Ex, It is not a defense the

regulation 't.hatthetelepPQofJ call did not result in criminal

activityot the receipt of the telephone call by anunauthori~ed

party anymore than the lack of an is a defense to the

offense ofspeeqing·in amotpr vehicl~.2

27. "There does not .have to be sufficient prOof intbe record

to an escape plot,

Safel'l, 482U, S. 78, 93(1987)).

"Responsible prison officials must be permitted to take
reasonable steps to forestall ..• threats 'to security,
and they must be permitted to ,act before the time 'when
they can compile a dossier on the eve of a riot. #, • • •

The "informed discretion of prison officials that there
is a potential danger may be SUfficient for limiting
rights even though this showing 1l1ight be unimpreSsive if

submitted as justification for governmental
restriction of personal communication among members of

2The Courtrnust def¢rto;O?CS'S i~terp~~tationo!its.own
state law regulation. See .1Jnite~.s~at'e~.:g:... conSl'Uc~J1rL,i~~.I'~~.
Co., 430 u.s .• 725, 751 ...52 {1977~. Although,plaintiff's kind or
business operation is new, DOCS determin~<itha~ it woUldp.E>Ply
this interpretation toa:Usimilarogerat;iofls.and·plp.intiff
failed to avail itself ofa state C01,lrtjudicia.l. interpret:ation
of it by bringing an action under NY CPt,R chapter 78.
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\ the general public.

Arne~£i. 26F.Supp.2d at 12~M (quoting Jones .v.~o.rtn CarQlina

,Prisoners7 Labor uniir0n,lng. f 433 V.S. 119., 132-33 4ndn.9

(1977) •

2B. Plaintiff's complaint asks for t.hiS Court t.O interfere

with the safe and "$ecure operations of the prisons of New York

state. As discusSed in the fact surnmaryabove., DOCS has legitimate

security concerns about plaintiff's operatton in particular end

generally in the type of remote call forwarding arrangement i·n

which plaintiff engaqes. Despite these concern'S, plaintiff :seeks

to enjoin theblo:ckingo~ its te.letmo,ne numbers and to enjoin DOCS

from refusing to approve· of the placement of itstelephonenumt>ers

on inmate calling listsa$ MelL this ~irect interf~tence

with the operation of New YOrk

IV. WORLnCOIt CQt,lI4:) ~$ IN .
DOCS IF 11.' [FAILS 'TO "IOKOlt 'rHE :,
CONNECTIONS' ~st.'m>ao. ;imMeus.

. - .... ...• . '0,. _,:',',- ,- ",-,-.>., ';'i'-'-"'·-:>'-'-: ,,-,.-:, f.·····,··>·,,·,·-··;·:,·· .0

29. WorldCom is DOCS's agent for the purpose of carrying out

its orders to place t.he blocks. See "A.'J:':'&'J:' v.!#i.t¥:Qf.N-e~ Y<?,rk,

from being mer.e agents of the 'Phone companies, the prisons are in

the driver's seat because it i$ theywp.o control the aCCeSs to the

literally captive ma:rket constituted by the inmates /' iAr~berrx,

244 F.3d at 566.

30. DOCSha$ made a determinat.iontha,.t tel'ephonecallsmade
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thro~9h Outside ConnectiQns' numbel:s torwat:ded in

Aif." c. Asa result,

Worldcom's contract with DOCS requires it to honor the requ~$t to

place blocks 'On the nutnbet's anti failing to do so may be r..egarded as

a breach of contract. Roberger Aft 118.

IV. £>J.I,1mF:l"S 1aN~X-ftU$'t c:~.~~gtt~••
·AC,ttXON 3)OC';t'RXlS. ~.

31. Plaintiff alle~es th~t d~fend~llt~t>lockedits tel$phone

numbers in violation of title Sh~;rma$1Act, IS U.S .C.§l,'which

prohibits combinations in restraint of Trade., and Sections 4 and 16

of the Clayton Act, 15 U.S.C.§§15., 2'6,W'hich provid~cause$ of

action for damages and injunctiv$

anti-trust violations.

reapectiv.e.ly for certain

32. However, actions of the state are immune ft'pm liability

under both the Sherman and the Clayton

Theater Cors. v. The Ne"Qir"andE::rOr)l~r InQ • ., 790 F .2d 1032,,·1038 ....40

(2d Cir. 1986).

"stateeconornic regulationshotildnot .pre-empted federal

antitrust lawswithoute~plicitevi~nce that such is cpngr·ess'

will." #;d., 790 F.2dat 1039.

33. In order for the actions agency be immune

under the state action doctrine, ·the a~tl.cy ,must i<lentifya

"'clearly expressed state policy' ,that authorizes its actions."

Cine 42nd Street, 790 F .2dat 1043. "$0 long as resulting

anticompetitiveactivitiesareaforeseeable.consequence of the
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state delegation, the 'clear articulation" standard has -been ·met. ",

Correctional $etviceiS fPOeS)

corrections its chief executive officer.Correction13 Law §1.12

delegates to the commissioner the aut.hority t.omanage and control

DOCS facilities and to make rules and regulations govenlinq them ..

Corrections Law §137 (2) gives the ComI1\issioner theautnority to

make appropriate rules for the safety, security and control of

correctional faciliti-es. Thus, ,under New ¥ol>k law,

correction Law §112 and 137 give the 'Commissioner :broad
discretion in the implementation or policies re1atin'9 to
fiscal control and management of correctional facilities
and to security and inmat~ discipline • • •. court
should defer to the Commissioner's interpretatiqn of his
authority as long as it is reasonably related t.o
legitimate pena-logical interests.

653 (3d Dept. 1993).

35. Pursuant to this broad '9ita.ntof authPrity,the

inmates of DOCS's coll~ct"'ccUl only ",call nptne" .sy.Stem. 7 tJYCRR

chap. 723. These regulations specifically prohibit call

forwarding. 7 NYCRR §7.23.3.(d) (11). DOCS cibed thisptoh.i,..bition in

plaintiff .,8$e Aff .,EX.. C.

36. COUitts havesPe·cifica:lly heldthc:itthesingleprovicier

16



telephone systems of prisons and jails e~empt f.;-om the

antitrust laws under the state actions doctrine. See, i~.g.,

Arsbgrr7;l, 244 F. 3d at 566 (Illinois prisons) lt2ich~Sian ia":l~l Joint

Ve~ture v. Cit)! of p~trpit, 287 527 ~ 536 l6th Ci:r. 2(02)

(Detroit jails).

37. State action immunity ext~nds to 'WOrldCom. See hrm:beI~":l,

244 F.3d at 566; M1-ch~san Pa2tel, 227 at 53:6. DOCS directed

it to place the blocks and could have regarded it as in material

breach of its contract had it not done so. See !<oberger Aft., Cj[l·a.

38. As discussed in the facts summary above, DOCS or~rEtd th~

blocking of Outside Connections linesptimarily for security

reasons. It also ,was concerned about the costs which would have to

be incurred by daily analysis of information received from.Outside

connections and enterprises like it. See Koharger , 1I1JI13..15.

It is inconceivable that Congress intended the federal antitrust

statutes to be used asa means of allOWing a privateent~rpriseto

interfere with the security operations ota state prison s~tstem or

to justify a court's second guess about whether a stat'S corrections

agency's security concerns, including the costs inVOlved in

addressing them, are justified.

39. Even if true., which it is not, plaintiff's allegation

that DOeS's interest in blocking OutsideConnections's·telephone

lines is merely pecuniary does not overCOme state <action immunity.

As explained by Judge Posner in speaking for Seventh Circuit:
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States and other public agencie-s do nQ:t violat~ th-e
anti trtlst laws by charging fe~$ or taxes that exploit th~

monopoly of force that is the deli'nition o~ gO'Vetnntent.
They hav~ to get reVet1uesomenowl and the j'somehow'" is
not the business of the federal courts unless a specific
federal ri;ht is in!fring~d.Nor40 the persons ~itb .whom
:the state contract violatetheantit~ustla.WlS by becom.iflt,;t
state concessiOIlctires,provided those persons do not
colluqe among themselves or engage in other
anticompetitive behavior, of -which cha,rging high ;prie-es
asa state concessiom~ir.e is nota -recognized species.

ArsberrYt 244F.3d at 5'6'6.

40. Plaintiff has not alleg'ed that any state actor blocked

its telephone numbers for personal gain, nor could behave since

plaintiff has named no individual state defendaU'its.

41. Plaintiff' s claim that a provision of the

Telecommunications Act of 1996, 47 l1.S.C.§.§251 and 252appli~s is

meritless. Pertinent to 'Plaintiffis claim, section· 251 imposes

competitive restrictions on local.e~cl')angecarriers.Section252

provides for interconnectionagreelnentSpetweetl· corn~titotS for

local services and gives state utilitie$commis$i¢tls<thea:uthority

to review them. DOCS is neith,er .a locale~change carrier nora

regulatory commission, but a customerofte1ephonesetvice. See

Arsberry, 244F.3dat566.

42. A, T. &T. Corp. v. Iowa ,Uti':U.t~es ~oarB, 525 u. S. 36,6'1 370,

378 {1999), did not give 'Plaintiff a cause of action, ·but mer.ely

sustained the FCC's authority to regulate purely local telephone

service which had not been r·edE:lrally regulat:erlprio.rtothe 'Passage
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of the Act. 'i!oweveJ:j' the FCC rel[)e(U;.iE~dJ.Y held that special

needs of prisons generally requires ex~mpti.on from the competitive

·A.'Thel'CC a~s 1Re.p~tel" .~ ~t; ~*
Te~epijone systeQiS ;ArEt:~..".~WS'~4"~~
Re~iJ;:'~;ng,comp~ti:tion rn ~be~Qvl~~oJl ot !r~e,h~

Se~ice.

43. Plaintiff contends that th$ FCC has describeq prison

telephone service relationships such as that bet~en OOCS and

WorldCom as monopolistic. 'However, far characteri12ing these

plai.ntiff claims, ftCC 'has

securi ty concerns of prison systems and/, therefore., e~empt from

most of the regulations callin9 for competition in the .ptovision of

telephone services.

44. The FCC has repeatedly refuse<! to apply regulations which

telephones available for use by the public. Thus, in*tt§;r of

Amendment ofPolici~satldRUles CO(U.4e~m~~ Q!?$#$tn, S~;'P'ice

Providers and Call Aggregators, 11 FCC !Record 4532J' 4'532 (1996), the

FCC concluded that correctional atjencies were not l'~tjl;1regators"

subj ect to rules governing call blocking and other regulations which

apply to those who make telephones availabl~ to tllepuPlic. TheFCC

specifically concluded that "neithertOCSIA?borol1r~ulesrequire

3TOSCIA is the'1'elephqoe Op~ratorCOosl1rtlerServices

Improvement Act of 1990, 47 U.S.C. §226. ltauthorizes the }FCC
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t.-elephones for use only by prison inmates to be unblocki§d">with

regards to telephone service providers nth$r than those with whom

the prison agency contracts. Id.:, 11 FCC F,ecord at 7301. Asa

result" callers from prisons "are .generally ufl4ble t'Oeelectthe

carrie;r of their choice: ordinarily th~y are limited to the carrier

selected by the prison." ~ Moreover" prisonsystemcs ~re also

permitted to block calls which raise cS:E!'curity concerns.

For example, prisons may need to block. inmate calls to
judges, jurors, witnesses Jt or others. In fact, prisons
may need to limit inmate calls to a s~t of pre-approved
numbers.

Id., 11 FCC Record at 7301 n. 125.

45. As recently as Feb;ruary 2002. tneFCC raiterat~d that

prison systems are generally exempt from 'fCC rules ;wbich restrict

the blocking of telephone calls.~att.:Sl;:Q~,~mRl~n'itiQn,~fg~:l

T'eleRhone ReglassLEicSj,ti0J;1 ~Qd CQmQ~(r~"!t~~nP~Qvi~~Qs og tWil

Telecommunicatipnsbct of 1926~ 17 FCC ~cord 3248" 3282 (2002).

We recognize that the provision of inmate calling

to issue rules which protect consumers from deceptive practices
in the placement of interstate operator assistance tel'~pholle

calls. Payphones and hotels are examples of telephone services
covered by the Act. See 11 FCC Record at 7278-79. 'fOSCIA was
enacted to, among other things, regulat'e the practice of
"aggregators", the telephone owners/, to block ~\~ial arounq:"
calls. This is the practice of a caller dialing a number to
access a serVice ofa proVider other than the one with whom the
aggregator contracts. 'rhe calls were blocki5ld because ;the
aggregators and their contracted Service providers lost
commissions when callers used competing services. Thus, although
TOSCIA requires aggregators to permit dial around calls; the FCC
has issued regulations Which entitle them to be compensated by
the competing service provider. let. 1 11 FCC Record at 7279.

~
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services implicates important security conCern's :and,
therefore, involves costs unique to the prison
environment. . . • A prison pawphone provider typically
is contractually obligated to monitar'and contr,,).. inmate
calling to prevent abuse and ongoing criminal activity
and to assist in criminal investigations. Correctional
facilities must balance the laudable goal of making
calling services ava.ilable to inmates at rea$Onabla
rates, So that ttley may contact their families and
attorneys, ·withneCe$sary security measures and COsts
related to those measures. For this reason, most prisons
and jails contract with a single ca·.t'rierto provide
payphone service ,and perform associated sl1curity
functions. Thus e lesl-t).J;mat;e.. ~curit¥. coniirl~~§:t;2~$
reclude relian e on . om ±t . cn'cad. .
e ul in market ce ·0 . .c ." ai ra-t.'s"

calling.

expressly recognized the 1egititnate :security interest of prohibiting

"a scheme to evade calling restrictions via c$.ll-forwar<.ling or

three-way calling." Id., 17 FCC Record at 3252.

46. The exceptions to the FCC's general refusal to regulate

the provision of telephone service top+ison inmates ~rely prove

the rule that competition is not reql,lir~d. Thus, tbeFCC has

concluded that although 47 U.S.C .§2.,7f>ex.pres1?lya..ppli~stoprison

telephones, its requirement thatpayphone Serviceprovid;ers ,are

fairly compensated for their servicesml,lstbe '?-<.lc1ressedinl.ight of

the non-competitivenatur,e oipriaon ti;lephon$service. 17 FCC

Record at 3252. In ,addition, ,the 'FCC has imp.osed disclos1.me

requirements on operatorserviceprovidar,S<t i.i., ,thete.Lephone

coropanies,which prOVide prison telephone.$ex-viCe .b.e~au.s~ they

roi tigate the·effectsof thenon-cornpetitivetelephon.esystems
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of the

provides

prisons, ,this Court

into ongoing r,ei.ationShips

22

However, as discussed mote fully in

B. DOCS I'~ ,NEfl~~ A Local
Regulato~y CO!llltU:$$S;.6n,. $0
AppJ.y '1"0 It.

compete. A '\ local exchangecartier'1# is. a "person"

local exchange carrier under 47 U.S.. §251(c)

with other local exchange carriers in order toallowth:e lattert-o

local exchange carrierstoent.erint.o inter¢Qnnect~qna9re.eltl~nts

244F.3d at 566-67.

TelecomrnunicationsAct of 1996. That provision r~qui:re$ incumbent

challenge in a court undert::.he filed

49. Plaintiff alleges that DOCS has violated its rights as a

48. In sum, because the FCC has repeatedly refused to require

is as~ing this Court to do.

47. Plaintiff argues that it

competition in providing telephone~rvice

to force correct.ional a~ncies to 'ef1,~~r

agreement withW'orldCom.

may not do so here.

with private for profit enterprise~,;whichi~pe~a,ctl.ywhat plaintiff

WorldCom'spapersl the rates char:ged un<:le:r the Call flome 'Prog:-am

have been filed and approved by the FCC and are not subject to

allowed,. by law,. in thet'rison V''='VL.:I,U''I

Prefergnke- fQr Int~;I;LAIAG+Cil4,l.5l1 13 'FCC RecQrd 6122,#. 6157 ~Jqn.

29,. 1998). In sum, the FCC has never us~ its regulatory authority



"telephone e~change s~rvice"; or \',e~-change ~ccess." All of th$se

government agencies. 4 A state prison Jluthority is not a "petSon"

within the~anin9 of the telecommunications act because it is not

"an individual, partnership, association, j'oint stock company, truet

or corporation." 47U~S.C. >§1'53t32}. SeeiMiran£!;1 v.. State. of
J, .... ,'0 ....., ... ,....

MichigaOI 168 F .Supp. 20 665, -0. Mich .. 2001) Ultate not a

also

Cor~., 222F.3q 323 '(7th Cir. 2(00), doce$ . not allow cause of

action against a state prison agen¢y. thatca-ae" the Seventh

Circui t held that an actioncould'pebrought against Illinois'

public services commissiononthca 9ltoundsthatbypefforminga

regulatory function in passing on an interconnection agreement

between two service providers under 47 {LS.C .. §252,th~ co~issiotl

4Whether plaintiff is a local eX¢hafl~tarriet~~~~ndson
information in its possessionandPQCSputsPlaintiffon . .it.s
proof for that assertion.

SEven if. DOeS or 'WorldCom could .¢on~iv~~;Hy·bere<3~td~d.as
local exchange carriers" it isnotreasonableto be1ie,,$ that the
FCC would depart from its longstancU09policyof e~ertlJ;l:pingpti'$on

telephone systems from the compet:i.t.i.onx;~quir~mentsofthe

statutes it administers. If the.FCCe~~mptsprisonsystemst"rom
rules requiring competition~mongc()llectcallservice;~roviciets.
it is not reasonable to ;believe,asplaintiffrequir~s,Jthat the
FCC would require prisons to allow competition among local
service providers for inmate pnone calls.
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had waived the state~$ Eleventh Amendment immunity. Id •.; 222 F.3d

at 343. The state utilitya9~f1cY';$¢letion$w~re $Ubject itt> review

because it voluntarily stood in the $ho~sof a .f~deral t'$guli;\torY

agency. Seeig., 222;F .3datS43 (:state\'now requl,ating <:>nbehalf

of congress").

51. In this case, OOC$acted as.a customer, not a~~gulato.r.6

In Mer Telecommunications, the Seventh Circuit made clear that the

state does not waive itsirmtlunity ;~tely "if it~n~ag$$ in a

regulated enterprise . "Isi~, 222 F .3d at 34Q{discussingt:0 .}.1es:e

its Eleventh AmendrnentimtnUnitymerelyby permittin'g ,telephone

service to those in its custody while $xer.cising itspuplic <!utyof

ensuring that the service iShQt abused. Con.gresscould nothaYe

intended the Telecommunications Act to permit federal interference

with the telephone serviceoff;eredtostE1teco~recti<:>nE11innlatesand

plaintiff's papers do not cite a single casesoholpin.g.

52. Alternatively, the Seventh <:;ircuit int:!c~, .222 :if. 3d at

345, concluded that the officers of ast~te<utilitycommission could

be subject toa suit involving the same issues under the doctrine

of Ex Parte Young, 209 lJ. S. 123(1"908), which permits individual

state officers to be sued for injunctive relief in their off.icial

6Indeed, in Arsbert;:¥,24 4F. 3d.at566,a lat'erca$e,the
same Seventh Circuit described a correctional department asa
customer for telephone service.

24



•

capacity fOir violations of stat~ law. 8owe'V'83r... Xoung doctrine does

not permit suit.s against state a~ncies th~tt1selves,. seei!ill. v.

Michigan Dept. of ~tg,te iQ,1ice1" 491 U.S. 5:8., ~6# 71 n. 10 (1989),
." " '," , ..... ", ':', .... " ... , ' .. ' ',", .. " .. "... ".' .... "':'''...' L: : ,j'." '\" , .. ~,' .. " .. " .... ':"',

and nothing in iMCI 'telec9_nica:tilon~ suggests that X~un9 doctrine

suits are permissible ag.ainst an age.pcy directly. At any. rate,

because plaintiff has not fairly alleged a violation of federal law,

he has no claim even against the Corrtmission~r of DOCS.

'VI.
INTSl'$

l>ONlmftN. eT DO~. '.., .~'U:t) Q)N~$.
,'COItMEROS. .

Business Law§340, the Donnelly Act,,~hich i~ a state law version

of the Sherman Act. This claim also fails on its face for several

reasons.

54. The Donnelly Act only applies toW-holly intrastate

contracts or agreements because federal antitrust laws preempt state

laws where interstate commerce is involved. BesIn re W}r~nS~vis~

Antitrust Litigatj,oI)" 498 F.Supp. 79, ~4 (E.D.N.Y. 1980);f1;i'et....WinS

Corp. V. Pease Oil, 29 ,Misc. 2d 437, 440, 212 N. Y. S. 2dZ71, 87£ (Sup.

Ct., N.Y. County 19~1•.

telephone nurnberson tbeir listsshouldfriend,sot' f~milyresid~out

of state, the contractbetw¢en D0CSandWorldCoID lsint$rstata.

55. The PonnellyActprohibits conspiraci~s amongcoPlPetitors

in restraint of trade. Creative Tra,ding Co.. v, Larkin ....~lu~nick

Larkin, Inc., 75N. Y.2d830,830,S52N.Y.S.2d 558,558 (1990),

adopting dissent;ingopinion inr 148 1kD.2d 352, 354# 539N.Y.S.2d
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1, 4 Ust Dept. 1989).

competitor.

POCS is WorldCom's customer, not its

For the forgoing rea$ons, plaintiff's motion for a preliminary

injunction must be deni:ed.

Dated: NeW York, ~ewYork

November 19; 2002
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